
d e v o l o p e d

o u t s i d e  h i s  r e g u l a r  h o u r s  o f  e ~ q > l o y m o n t .

C e r t a i n  o f  t h e s e

i n v e n t i o n s  l e d  t o  h i s  e m p l o y m e n t  b y  a  c a l c u l a t i n g  m a c h i n e  c o r p o -

r a t i o n ,

h i s  d u t i e s  b e i n g  t o  i n v e n t  2 n d  i m p r o v e  c a l c u l a t i n g  a n d

s i m i l a r  t y p e  m a c h i n c s  a n d  t o  d i r e c t  t h e  d e s i g n  a n d  e x p e r i m e n t a l

w o r k  o f  t h e  c o r p o r a t i o n .

H e  s o l d  t w o  i n v e n t i o n s ,  w h i c h  p r + d a t e d

h i s  e m p l o y r u e n t ,  t o  h i s  e m p l o y e r .

a n o t h e r  f i e l d  t o  a n o t h e r  c o ~ p a : ~

H e  a l s o  s o l d  a n o t h e r  p ? , t e n t  i n

2 n d  l i c e n s e d  t l J r o  o t h e r  p a t e n t s

t o  o t h e r s  t h a n  h i s  e m n l o y e r  f o r  w h i c h  h e  r e c e i v e d  r o y a l t i e s ,

t a x p a y e r ' s  i n v e n t i n g  b e g a n  a s  2  h o b b y ,  b u t  t h e  c o u r t  c o n c l u d e d

T h e

t h a t  t h e  ~ ~ c t i v i t y  - t h , y "

_ b  o r i g i n s l l g  ; Q . g h t  h a v e  b e e n  o .  h o b b y  h a d

d e v e l o p e d  i n t o  a  b u s i n e s s  e n t e r p r i s e .

I t  h o l d ,  t h e r e f o r e ,  t h a t
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fj_ppecil  of L. A. Johnson
*

the first patent sold to the calculating machine corporation,
f’rom which tho income there involved was derived, was pro:~rty
held by him qrim~ri1.y for sale to customers in tile ordinary
course of business.

ThG Tax Court, distinguishing the Avery CCISB, has held that
in the case of an individual who was a 17 tro :uble shooter”
working on inventions in his

or clerk,
sl.zrc time as a hobby and 2atentin@

Pour inventions,
the taxable year,

one OF v;hich Glas sold to a third party d u r i n g
his activities in connection with the patents

had not reached the proportions of a trade or business and the
sale of the patent coulstituted the sale of a capital asset.
John K. Ho&+, T. C. I.lemo. Op. ,. ..- _e Dkt. 112504 (Xarch 1, 1944). The
Tax Courmgain distingi.>.ishing  the Aver case, has also held
that in the case -4of an individual who ma e inventions as incidents
to and Fart of his regular emy?loyment as a chemical and industrial
engineer, his emr>loyment  contracts providing that his inventions
were to be -the property of his e_m]?loyers if they desired to have
them, a sale of a patent, in which his enpioyer had ceased to
be interested, to a third part;7 did not constitute the sale of
property held for
trade or business,

sale in the ordinary course of the taxpayer?s

(February 9, 1945).
Naurice  Bacon Cooke, T.C. Eemo, Op., Dkt; 3446

(Aprii 30, 1947) , tile
In LeonTTTu~~~ 'r.C. !;emo. 13~.  , ilk-i;. , 7094-_I--UI-

about forty patents
taxl3ayer over cx period of years procured

ideas. Ee assigned
or agqiications covering rive or six basic
several of these to a new corporation,  in the

organization of whic11 he particLpated,  and received about a one-
fifth, but not a controlling, stock interest? He was also made
its president and general manager at a salary.
other inventions to the

E-;e later assigned
corporation in consideration for which

the corporation undertook the commercial development and exploita-
tion of these products and the payment to the taxpayer of royalties
and a share of the sales price in the event of sale of the patents
to others. It was the sale by the corporation of several of the
inventions which the tax-ayer had e.ssigled to it which gave rise
to the receillt by the taxpayer of a share of tile proceeds of the
sale and the subject of the tax involved in dispute. The court
held that the inventions involved were not propert,y  held by the
taqayer ‘Pprimarily  for sale to customers in ti;e ordinary course
of his trade or businessp?
f olloning  language :

an:.; distinguished the Avery case in the

“It apnears u_nmistakably  from the facts that petitioner
assigned patent rights to a corporation in which he had
a considerable stock interest and or which he was the
directing head for the purpose  of achieving their profit-
able development and exploitation, using the mechanics of
the corporation - assignee to finance such exploitation.
It is a far different situation from that in which an
inventor makes sales of patent rights to several purchasers
in none of which he 11~s any proprietary interest and is
m o t i v a t e d  solely by obtaining  an im%odiate  profit- In the
l a t t e r  case, it cqn be said, as we held in Harold T. A v e r y ,
supra, that the taxpayer is ip tile traae or btisinc?% of
selling patents to customers. But in ths instant case the
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Appeal of I,. A. Johnson

?xansf ers of patent rights by petitioner to only one
. corporation in which he had a considerable proprietary

interest for the purposes indicated by the facts, do not
'te warrant a finding that he was in the trade or business

of selling patents or inventions to customersIV7

In the light of the foregoing authorities, the Commissioner
was not warranted, in OUT opinion, in determining that the
Appellant was engaged in the business of inventing or that the
txo patents in question were held for sale by him in the ordinary
course of a trade or business.

O R D E R
-I--c-

Pursuant to the views expressed in the opinion of the
Board on file in this proceeding, and good cause appearing
therefor,

-j-J” -j-S  EF\EBY  ();Q)mxJ), >X)JDDG%D AND DXRED, pursuant to
tSection 18595 of the Revenue and Taxation Code, that the action
of Charles J. FlcColgan,
of L. A. Johnson to

Franchise Tax Commissioner? on the protest
a proposed assess.ment of additional personal

income tax in the amount of :))21cj,80 for the year 1940 be and the
same is hereby Lmodif’ ied; said action is hereby reversed in so far
as the Ccmnissioner determined that the income fro12 the sale of
patents was ordinary income rather than income f'i*om the sale of
capital assets; in all other respects said action of the
Commissioner is hereby sustained,

Done at Sacramento, California,
1948, by the

this 17th day of November,
State Board of E~~ualimtion.

Wm.  G,. Bonelli, Chairman
J, 11. Quinn, Xcnber
J. L. Seawell, $!eiabe r.Ceo. R. Really, Xemb e r

_rypFES  T : Dixwell I,. Pierce, Secretary
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