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OP IN1 OXW..--*-..'--I
This appeal is Dade pursuant to Sez-i;i,on  25 of the IlWlk and

Corporation Franchise Tax Act (Chapter ?Lj, .jl,;c,'tuti"js of 2929, as
amended) from the action of the Fraucl&% ".::r Commissioner on the
protest of Bostitch-Western, Ihc., to a p?ogosed assessillent of
additional tax in the amount of $1,097.57  for kkte taxable year
ended Decelmber 31, 1941.

The A.pppeI_lant* s operations during the ;;ifi-,? in qUeStiOTl were
conducted in the sa2le manner as during th? ;7:~e~?di;";g year, its
franchise tax 1iatPlity for that plier year II';).];  1;1g been considered
by us in an appeal deterg61ed 0:: k:ove*Qber l4 , X9&&, In that appeal
we described those GperatiOils  aild the basis of the CGmlissioner* s
action as follows:

FtAppellant, a Rhode Island corporation, is engaged
in the business of distributing s-kp1i.n~ products and
other office su?plies aud equipment, its Opel-ations-- . .
being conducted entirely within the State of California.
ThrGughout the pel-iod under consideration 72% of its
capital stock was owned by the Rhode Island Hospital
Trust C olllpany , trystee under the will of Thomas A.
Briggs, Providence, Rhode Island, which also"owned a
controlling interest, varying from 555: to 9?:';, of the
capital stoc ii; of each of the following corporations:

'1Boston Xire Stitcher Corapa~y
Eostitch, Inc.
Bostitch-Boston, Inc.
Bostitch-Chicago, Inc.
Bostitch-Wew Pork, Inc.
Bostitch-Northwest, Inc.
Bostitch-St. Louis, 1E.C.
Bostitch-Canada, Ltd.
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seaside from the general management control existing
by reason of stock ownership, k~>pellant~s  business 1s
operated independently of that of the affiliated COr-
porations, Agpcllant purchases stapling products and
other office supplies from Bostitch, Inc., its sales
of that merchandise constituting about 90% of its
business and the remainder being sales of products
purchased from unaffiliated vendors. The basis of
pricing'sales of Bostitch, Inc., to Appellant is
exactly the same as the basis of pricing those to
other purchasers, such purchasers including approxim-
ately 56 distributors no,+ affiliated with the Bostitch
group. Prior to 1936 Appellant's business was operated
under individual ownership without any connection with
the Eostitch group, except, of course:, the purchase of
Bostitch praducts. The basis of ;?ricing sales to the
individual proprietorship was exactly the same as
that used for sales to Appellant after it took over
the business, I\To services are rendered by Appellant
to other members of the i3ostitch group. No services
are rendered to Ap_uellant by the other members except
for certain advertising bonofits and general advisory
services rendered %4thout cost to it. There are no
inter-company charges between Appellant and those
members, other than, as above stated, for merchandise.

IfThe action of the Commissioner is based on the
conclusion that he was authorized, under Section 14
of the Act, to obtain the combined net income of
Appellant .o.nd its affilic7.tcd  corporations and then
to ;;llocats to California thrcugh an allocation
formula based on the three factors of sales, payroll,
and property the portion of til2.t fmom representing
Appellant's net inoome from sources within this StateeiP

We rejected the Commissionor's position in that appeal upon
the ground that iiis action was not Tivcir*---rnnted by Sqctioil 14 of tht:
net. Since the date of our decision in that mattt'r, however,, the
California Supreme Ceurt has detcrmincd that the Commissionor is
authorized under Sections 10 and 12 of the Act to asccrt~in the
California income of a corporation doing business in this State
by combining its income with that of affiliates with which it is
engaged in a unitary business within and without the State and
allocating to California a portion of the aggregate income when,
in his opinion, such action is necessary to determine the true
net income attributable to business done in this State by the
corporation. Edison California Stores v. McColgan, 30 Cal. 2d
4-72. IThe Court concl*uded therein thz it YDS inc:lxbent upon the
taxpayer to produce evidence to meet tho burden resting upon it
of establishing affirmatively that tho formuls method applied by
the Commissioner produced an arbitrary and unrcasonablc result
and that this burden is not mot by reliance upon the accuracy and
reasonableness of sepz,yetc accounting or the reasonableness  of
its book cntries,
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The Appellant did not make 2n >ppearc?nce before us at the

time set for the hearings of the iilst~Ilt El:)-i,GZA. ye exe , tlccord-
irgly, without evidence, ES rcauirod by the Edison Cclifornitl
Stores decision, that the perc&tcgc of' the m net 'inCoine
apportionod to this State by the CoarrlI’ ssioner through the alloca-
tion formula bore no reasonable relation to AppellmtTs business
in CZlif0rni.n. The action of the Comais$ioner,  accordingly, must

L be sustained.

O R D E R--*--_

Pursuant to the views oxprcsscd in the opinion of the Board
on file in this proceeding, and good ccusc __._a;;':)earing therefor,

IT IS H;W_Xl3Y \XDE?:!~D, AD,r;rCG:!3D  AQD DF,CIGXD, pursuant t0
Section 25 of' the &ml; au3 Corporation Francliise Tax Act, that
the action of Chas. J. McColgcn; Francki.se Tax Co:n.missioner,  on
the protest of Costitch-liost~rn,  Inc. to f: propossd assessment O f
additional tax in.the r?lniount of ,$1,097.57 for the taxcblo year
ended December 31, 1941, be 2nd tho sznc is hereby sustzincd.

Done at Sacramento, California., this 17t9 day of November,
1948, by the State i30ard of ErLualiz2ti..on.

Xm . G . Sonelli, Chairman
J. H. Quinn, Member
J. L. smwsll, Member
Gee. P;. Reilly, Member

ATTEST: Dixwell L. Pierce, Secretary
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