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OPI NI ON

This appeal originally was made pursuant to Section 25
of the Bank and Corporation Franchise Tax sct (Chaptsr 13,
Statutes of 1929, as amended) from the action of tﬁe Franchi se
Tax Commi ssioner on the protest of Great Western Cordage, Inc.,
to a propssed assessment of additional tax in the anount of
$63.74for the taxable year ended Decenber 31, 1939. The
Appellant subsequently having paid the amount of the additiona
tax, the appeal is to be considered, pursuant to Section 27 of
the ACt, as one fromthe denial of a claimfor refund.

Appel I ant, a Nevada corporation, was engaged during

the year 1938 in the manufacture and sale of rope and cordage,
Its manufacturing establishment and principal office beln?

| ocated in California and its products being sold in California
and other states. 3ales of its products to purchasers outside
of California were made exclusively through Schermerhorn Bros.
co., an independent firm Deliveries to custoners on such sales
were nmade from stocks of merchandise owned by and maintained at
the risk of Appellant in warehouses of Schermerhorn Bros. Co. or
i n independent warehouses outside this state. Title to the goods
conprising such stocks at all tines prior to sale remained in
Appel l'ant,” and sal es made by Schermerhorn Bros. Co. were made in
Appellant's nane and Dbilled upon Appellant 's invoices. Checks in
paynment for goods so sold were nade payable to Appellant and
delivered to Schernerhorn &res. Co,, which was authorized to
deposit these checks in a special account for Appellant. Rent-
tances fromthis account were mailed to Appellant nonthly b
Schernerhorn Bros. Co. in the total anount received from sales

| ess the conmissions payable to it for its services to APpeIIant.
Schernerhorn Bros. ¢o. did not deallexclu3|veIY in Appellant's
products, but sold goods of other firns as well.
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Inits return of income for 1%38_Appe||ant_prodeeded on
the basis that it was carrying on business within ahd wthout
California and allocated a portion of;its net iticome to this
State, under Section 10 of the act; through the use of the three-
factor fornmula of property, payroll and sales. The Conmi ssioner
determned that its income was attributable solely to sources
within this state and, accordingly, levied a proposed assessnent
measur ed b% Its entire net Incone. He subsequently conceded, .
however, that Appellant is entitled to allocate a portion of its
Incone to sources outside California through the use of the
property factor of the allocation fornula, but continued to
?ﬁser%ttpat its payroll and sales are attributable wholly to

is State.

In support of its position that its activities were
conducted in such a manner as to entitle it to determine its
income from California sources through the use of the payrol
and sales as well as the property ractor, Appel | ant conténds
that Schernerhorn Bros. Co. was acting as its agent as respects
the out-of-state sales in that the firmin its dealings w
purchasers of Appellant's products acted for and on behal f of
Appellant. By virtue of this agency, Appellant argues, it
engaged in business outside California.

The decision in irvine Company V. McColgan, 26 Cal .
2d 160, conpels, in our opinicn, the rejection Of the Appellant's
position. That case stands for the proposition that the sale
outside California through independent brokers or factors of
goods produced in California, deliveries being made from stocks
nai ntai ned by the producing corporation in warehouses in other
states, does not constitute doing business outside this State
by that corporation within the nmeaning of Section 10 of the Bank
and Corporation Franchise Tax act as amended in 1935 (Stats.
1935, p. 965). \While this appeal involves the application of
t hat section as amended in 1939 (stats. 1939, p. 2944), the
grounds of the decision are determnative of the present
controversy.

The Court pointed out in the course of its opinion

that "Transactions engaged in for a forelﬂn corporation in a
state are not necessari Y engaged in by the corporation in that
state" and that ~.. . although factors or conmm ssion nerchants
are agents, it has been held that their activities in a state
do not constitute the doing of business therein by the foreign
PrlnC|paIs they represent within the purview of statutes inposing

ranchise or license taxes." 26 Cal. 2d 165, The Court con-
cluded that ».. . a corporation transacting business in this
state is not doing business outside of the State within the
meani ng of Section 10 of the Bank and Corporation Franchise Tax
Act, by virtue of the fact that its products are sold from ware-
houses in other states by independent brokers." 26 Cal. 2d 168.

Al though prior to the 1939 anendment incone could be

allocated to other states only if the corporation was doing busi-
ness outside California, whereas after the amendment an allocea-
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tion could be made if income was derived fromor attributable to
sources W thout the State, the Irvine case, we believe, establishes
that sales made outside ¢alifornis of Appellant's products by

i ndependent brokers, under the ‘g¢ircumstances above descri bed,

are not sales made by Appellant outside this State even though .
the brokers are acting as agents of'Appellant. S0 far as aclivity
outside California by 4aopellant i S concerned, the sales nade for
It in other states by the independent brokers were not nade by

It in those states. " From the standpoint of the source of incone,
as well as that of doing business, activity by it outside
California is to be distinguished fromactivity for its account
outside California by independent brokers,

So far as the payroll factor of the fornula is con-
cerned, there is sinifarly no basis for the allocation to other
states of any portion of the salaries or comm ssions paid by
Appel | ant . n any event, Schernmerhorn Bros. Co. being an
I ndependent broker rather than an enpl oyee of ApPeIIant, the
commssions paid to it for its services are not to be regarded
as payroll expenditures. The activities for which the comm s-
sions were paid were not activities performed by Appellant and
the comm ssions were not paid because Of activities of Appellant
outside California. The action of the Conmmi ssioner in refusing
to regard any portion of Appellant% sales or payroll as attri-
butable to other states nust, therefore, be sustained.

— W - e

Pursuant to the views expressed in the opinion of the
Board on file in this proceeding, and gcod cause appearing
therefor,

| T | S HERZBY ORDERED, ADJUDGTZD AND DECREED, pursuant to
Chapter 13, Statutes of 1929, as arended, that the action of Chas.
J. MoColgan, Franchi se Tax Conmi ssioner, on the protest of Great
western Cordage, Inc,, to a proposed assessment of additional tax
in the anount. <% 763.74 for the taxable year ended Decenber 31,
1939, that action to be regarded as the denial of a claimfor
refund in said amount for said year in view of the paynent of
the tax subsequent to the fili nﬁ hereof, be and the sane is hereby
nodified.  The Conmmissioner is hereby directed to measure the
tax liability of said Great Western COrdage, Inc., for said year
b%' Its net incone derived fromor attributable to sources within
this State, determned by an allocation wherein there is assigned
to California the value of the tangible property of said Geat
Vestern Cordage, Inc., having a situs in this State and all its
sales and payroll, and to refund the balance of said tax to it.

Done at Sacramento, California, this 22d day of aprii,
1948, by the State Board of Equalization,

Wn G Boneili, Chairmn
Georl_Pe R Reilly, Menber
3. ._%II nn, Menber
_ _ Jerroid L. seawell, Menber
Attest: Dixwell L. Pierce Thomas H, Kuchel, Menber
Secretary §
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