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OF INI X

This appeal is nade pursuant to Section 35 of the Sank
and Corporation Franchise Tax Act (Chanter 13, 3tatutes of 1929,
as amended) from the action of the Franchise Tax Conm ssioner on
the protests of the San Diego Transit iixed Concrete Conpany to
propossd assessments of sdditicnal franchise tax in the anounts
of $3'79.00 and $304.98 For the taxable years ended December 31,
1943, and 1944, respectively.

The Appellant 1S engaged in the business of selling
transit m xed concrete andis owaed and managed by its officers,
J. H. Caudell, President, A =, Johnson Vice-President, and S. H.
More , Secretary-Treasurer. ur. Caudeli, who owns 25% of Appel -
lant's outstanding stock, has had some twenty years experience in
the type of business conducted by the corporation and devotes
approximately half his time to Its activitiss, Messrs, Johnson
and Yoore are graduate engineers., the former devoting about half
his tine to the business and owning 25% of the outstanding stock
and the latter devoting his entire-time to the business and hol ding
the remai ning 50% of the outstanding stock.

Inits returns of income for each of the years 1942 and
1943 the Appellant clainmed deductions fromits gross incone for
conpensation paid to Messrs. Caudell and Johnson in the amount of
$¢,537.50 each and to ur. Moore in the amount of $21,500. The
conpensation paid in each case consisted of salary and bonus. The
Commissicner disallowed the deduction of the bonuses, totalling
¢9,475 for 1942 and #¢,175 for 1943, on the ground that the totsl
conpensation paid each of the officers Was 1N axcess of the
" reasonable allowance for salaries or other conpensation for
ersonal services actually rendered ..," authorized to be deducted
K Section 8(a) of the Bank and Corporestion Franchise Tax Act.
The propriety of his action in so doing is the only question pre-
sented herein for our consideration.

There is no dispute between the paptiss as to the eppli-
cable iegal principles; the sole issue bsing the reasonableness of

24

A

——



Appeal of Sanb};)i.’e@;o Transit Mixed Concrete Company

the compensation paid for the services performed by the officers.

The only factual information before us in this connection is that
set forth in the memoranda filed by the Appellant and the Commis-
sioner, the Appellant not having availed itself of the opportunity
for an orai hearing but having submitted the matter for decision

upon the basis of the memoranda on file.

In support of his position that the bonuses were excessive
the Commissioner states that they were paid in violation of the
Federal Salary Stabilization Act, that when added to the other
salaries paid the officers their compensation exceeds that of pre-
vious-years by approximately 100%, that the amounts allowed by him
are liberal and exceed salary payments of previous years by approx-
imately 50%, that only a portion of the time of two of the officers
was devoted to the business, that no dividends have ever been paid
by Appellant, and that the bonuses are in direct ratio to the
stockholdings of the officers, amounting substantially to a dis-
tribution of Appeliant's entire net income and in reality
constituting a distribution of profits in the guise of salaries.

While we have been furnished certain information as to
the Appellant's gross and net income and its capital. and surplus
accounts for the years in question, nothing would be gained by
setting forth those figures for the record before us permits no
escape from the conclusion that the action of the Commissioner
must be sustained. His determination that the compensation is
excessive Is presumptively correct and the burden of proof rests
upon the Appellant to establish the reasonableness of the salary
payments, Crescent Bed Companv V, Commissioner of Internal
Revenue, 133 Fed. 2a L24, -

There has been no evidence whatever gresented to us )
respecting the duties actually performed by each of the officers
or the prevailing rate of compensation paid by othar firms for
services comparable to those of the officers. the absence of
evidence on these matters, together with the circumstances above
mentioned, clearly demonstrates that the Appeilant has failed to
meet the burden of proof resting upon it,.

- —— . m——

Pursuant to the views expressed inths opinion of the
Br?ard]c on file in this proceeding, and good cause appearing
therefor,

IT I3 HIREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Chapter 1.3, ~ Statutes of 1929, as amended, that the action of
Chas, J. ¥cColgan, Franchise Tax Commissioner, on the protests of
the San Diego Transit Mixeq Concrete Company to proposed assess-
ments of additional franchise tax in the amounts of $379.00 and
$304.98 for the taxable years ended December 31 1943 and 1944
respectively, be and the same is hereby sustain&. ’ ’
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Done at 0Oakland, California, this 7th day of Jafuary, 1948,
by the 3tate Board of Equalization.

Wm, Gi Bonelli, Chairman
Ji, Hi Quini, Member
Jerrold L, Seawell; Member
Geo. Ry Reilly,; Member

ATPasTt  Dixwell L. Pierce, Sscretary



