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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
W. S. CHARNLEY )

Appear ances:
For Appellant: E H Conley, Attorney at Law

For Respondent: W, M Walsh, Assistant Franchise Tax Com
m ssi oner; Harrison Harkins, Associ ate Tax
Counsel .

OPLNILON
This appeal is made pursuant to Section 19 of the Persona
| ncone Tax Act (Chapter 329, Statutes of 1935, as anended) from
the action of the Franchise Tax Comm ssioner in overruling the

Protest of W S. Charnley to a proposed assessnent of additiona

ax in the amount of $828.20 for the year ended Decenber 31, 1935.

The proposed assessment resulted from the determnation by
the Comm ssioner that the Appellant was a resident of Caljifornia
during the entire year ended Decenber 31, 1935~ The Appel | ant
contends that he did not becone a.resident of California Unti
Cctober 1, 1935.

Prior to 1928, Appel lant and his wfe resided and maintained
a hone for many years in the Conmonweal th of Pennsylvania. In
that year Appellants health became inpaired, and upon his physi-
cian's advice, he and his wife renoved to California. Appellant
opened a tenporary office here for Dillon, Read and Co., in which
firmhe was a partner. Although he and his wife still owied and
maintained a residence in Pennsylvania, the Appellant in 1932
built a hone in California. In 1934, Dillon, Read & Co. closed
the California office, requesting the Appellant to return to
Pennsyl vnia and continue his partnership there. At the same tinme
he received and offer to enter a new brokera ecgartnershlp in..
Pennsyl vania, the firmto be known as Riter & Co. A though his
heal th had inproved, the Appellant re5|?ned his partnership in
Dillon, Read & Co. He and his wife testified, however, that not
until October, 1935, was it finally decided to refuse the offer
of Riter and Co. and to remain pernmanently in California.

Prior to COctober 1935, the Appellant continued to register

and wote in Pennsylvania and to pay personal property taxes based
on residence there. In Novenber, 1935, he registered as a voter
in California, doing so upon the advice of counsel to establish
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residence in California. He still maintains the home in Pennsyl -
vania, his mother-in-law residing there,. and makes occasiona
trips to that hone, although not” as frequently as prior to Ccto-
ber, 1935,

Section 2(k) of the Personal Incone Tax Act as enacted in
1935 defined the term "resident™ as fol |l ows:

"The word 'resident' includes everynatural person
domiciled in the State of California and every other
naturaI_Person who maintains a pernmanent place of
abode within this State or spends in the aggregate
nore than six nonths of the taxable year Wthin
this State ..."

The Commissioner, in Articles 2(k)-3 and 4 of the Regulations
Rel ating to the Personal Income Tax et of 1935, has interpreted
this provision, except insofar as it relates to persons domiciled
in the State, as creating nerely a presunption of residence, which
may be overcome by evidence of a domcile outside the State.' It
is essential, therefore, to determne the neaning of "domcile".
The Commi ssioner has provided as follows in Article 2(k)-2 of
the Regul ations:

"Dom cile has been defined as the place where an

i ndividual has his true, fixed, permanent hone and
principal establishment, and to which place has has,
whenever he is absent, the intention of returning.
It is the place in which a man has voluntarily
fixed the habitation of hinself and famly, not for
a mere special or tenporary purpose, but wth the
present intention of making a permanent home, unti
some unexpected event shall occur to induce himto
adopt sone ot her permanent hone ..."

The foregoing definition has been widely accepted. -See 28
Corpus Juris Secundum 3; District of Columbia v. Mirphy, 314
u. s. 441, 451,

~In order to acquire a donmcile of choice there nmust be both
Ehy5|cal presence in the place where domcile is alleged to have
een acquired and the intention to make that new place a hone.
Texas v. Florida, 306 U S. 398, 424; In re Donovan's Estate, 104
Cal . 623, 38 Pac. 456:  Sheehan v. Scotf. 15 Cal. 684, 79 Pac.
350; Chanbers v. Hathaway, 187 Cal. 104, 200 Pac. 931. Thus, |
act ual Phy5|cal_presence In a place, even though of [ong duration,

does not establish domcile if the notivating influence is the
person's ill health and there is no intent to make that place a
permanent home. In re Davis, 217 Fed. 113: Hiatt v. Lee,. 48 Ariz.

320, 61 P. (2d) 401; Pickering v. Wirch, 48 Ore .5500, 87 Pac. 763;
Rest at ement of Conf [iCTs of Laws,.Section . 22. A determination to
acquire a new domcrle nmay, however, coexist with an indefinite
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or "floating" intention to return at some future time tothe
abandoned donmicile. District of Colunbia v. Murphy, supra at

156+ Estate of Wed. T20 Cal. %34, 53 Pad. 305 Bullis v.Staniford,
1 7 8 Cal. )+6’ 17I"P""a"c. ,lgéh;,./'yf,A(,. oL

It is not sufficient merely to ggggre the retention of a
"legal residence" or "legal domicile!","TOr the intention neces-
sary for the acquisition of a domcile is an intention as to the
fact, not as to the |egal consequences of the fact. -1 Beale,
Conflict of Laws, Section 19.2. "Wen you intend the facts to
whi ch the law attaches a consequence, Yyou nhust abide the conse-
don v, EPEt?ﬁ“ youléftﬁgdll:fgérmfég lé%nﬁf’ Céé%’ e JL_;A
son v. _Brookllne SS. , o, . = .. See also-iexas
v. Florida, 306 U. S. 398, .425. An individual cannot nerely by
desiring to do so retain an old domcile, apart from his hone.

_ Thus the question of domcile is to a large extent aques-
tion of fact and it is necessary to consider the effect of the
facts and circunstances in the’instant matter. The Conmm ssioner,
al though stating that the type and amount of proof required to
rebut a presunption of residence cannot be specified by a genera
regul ation and that finding of domcile degends Iargely upon. t he
circumstances of each individual case, /oes suggest “certain types
of evidence that are persuasive. Article 2(k)-5, Regul ations
Relating to the Personal Incone Tax Act of 1935. These include
t estimony concerning the ﬁurpose whi ch brough the individual to
California and evidence that he has maintained a home, registered
and voted in another state, or paid taxes based on donmicile in
anot?Fr state.f ghf rglevan%y OE,SU%Q eg|dence é;kggﬁérngggfed.
See District of Columbia v. Murphy, ambers v. Y,
supra, I Beale, Conflict of Laws, pp. 7T et seq., 1, et seq.

_ Wi le there is _unquestionably some evidence indicating an
intent on the part°of the Appellant to establish a residence in
this State prior to 1935 we are of the opinion that the evidence,
considered In its entirety, conpels a conclusion to the contrary,
particularly in view of the testinmony of M. and Ms. Charnley
that it was not until October of 1935 that they decided to remain
permanently in California. Nothing in the record is inconsistent
with this testinony, but on the contrary the evidence concerning
voting and payment of personal property taxes in Pennsylvania
affirmtively 'supports it. The-action of the Comm ssioner, based
on the determnation that the Appellant was a resident of Cali-
fornia during the entire year 1935, is, therefore, reversed.

ORDER

“Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED, that the action
of Chas. J. McColgan, Franchise Tax Comm ssioner, in overruling
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the protest of W S. Charnley to his proposed assessnent of an
additional tax in the amount of $828.20 for the yealg Fﬂd?ﬂl Pﬁaem
ber 31, 1935, be and the same is hereby reversed. a

I's hereby set aside and the Comm ssioner is hereby directed to
proceed in conformty with this order.

Done at Sacramento, California, this 2nd day of Decenber,
1942, by the State Board of Equalization.

R, E. Collins, Chairmn
Geor%e R Reilly, Menber
Wn Bonel | i, Menber

ATTEST': Dixwell L. Pierce, Secretary

23



