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BEFORE THE STaTE BORRD OF EJUsLIZATION
OF THE STATE OF CaLl FORNI A

In the Matter of the Appeal of

)
)
A.B. MLLER )

Appear ances:
For Appellant: CGeorge B. Hellyer, Attorney atLaw

For Respondent: W M Wl sh, assistant Franchise Tax Com
i ssioner; Harrison Harkins, Associ ate
Tax Counsel .

OP1 NI ON

This appeal is made pursuant to Section 19 or the Personal
| ncome Tax sact (Chapter 329, Statutes of 1935, as amended)
from the action of the Franchise Tax Conm ssioner in overruling
the protest of A B. Miller to a proposed assessnment of addi-
gionallg;?x I n the anount of $1,007.59 for the year ended Decenber

The Appellant, during the four years from 1932 to 1935

was the president and chief executive officer of the B. B. Cou-
pany, a corporation engaged in the cattle business. |t appears
that by reason of the conpany's |ack of cash no conpensation
was paid to Appellant during 1932 and 1933, al though it recog-
nized that it was indebted to himin an anount equal to the
reaonsabl e value of his services, and that $5,000.00 was paid
to him in 1934 and $30,000.00 in 1935. O the latter anount
25,000,00 was paid pursuant to the follow ng resolution of the
oard of Directors adopted Decenber 28, 1935:

"Whereas, 4 B. MIler has devoted a |arge
part of his time to the affairs of this com
pang since it was reorganized Septenber 1,
1932, and has received only salaries of
$5,000.00 in 1934 and $5,000.00 in 1935,

"IT | S HEREBY RESOLVED, that additional com
pensation be allowed to himfor the services
durln?_the past four years in an anount
justitied by the net profits of the conpany
as soon as they can be determned, but not
toc exceed $25,000,00."

The proposed assessnent, insofar as it is contested by the
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pellant, resulted fromthe action of the Comm ssioner in in-
cluding in Appellant's gross income for 1935 the entire anpount
aid to himby the B. B Conpany during that year. Al though

he Appel |l ant conputes his net income on the basis of cash re-
ceipts and dishursenents, he contends that $21,250,00 of the
amount paid himin 1935 was in satisfaction of the conpany's
obligation to himon account of services rendered in prior years,
and was, therefore, exenpt fromthe tax under Article 36 of "the
Regul ations Relating to the Personal |ncome Tax Act of 1935, |
which provides that income accrued prior to January 1, 1935, is
not taxable, even though received after that date by a taxpayer
reporting on the cash receipts and disbhursements basis.

_ It appears, accordingly, that the propriety of the Comm s-
sioner's action depends upon whether any portion of the amount
Bal d Aﬁpel lant in 1935 accrued in prior years. The Commi ssioner
ases his action in denying the existence of any accrued incone
on January 1, 1935, on the ground that at that time Appellant
had no absolute right to receive any anmount from the conpany,
but that any further paynment on account of services rendered
by him duri nﬁ the three preceding years was d_e{)endent upon the
rofits of the company and the discretion of its Board of Direc-
ors. No evidence has been submtted, however, which substan-
tiates this contention of the Comm ssioner, but on the contrary
it affirmatively appears that on January 1, 1935, the conpany
was unconditionally liable to Appellant in the anmount of the
reasonabl e value of the services rendered by himduring the
preceding three years, |ess the §$5,000.00 payment nade to him
In 1934. ° In view of this circumstance the situation of the
Appellant is essentially different from that &esented in United
States v. Safety Car Lighting and Heatin ., 297 U S. 88,
and WIliamP. uc % . 1. A cited by the Conm ssioner
The mere fact that the exact amount due Appel | ant was undeter-
mned did not preclude its accrual, since the basis for comput-
ing it was fixed. Continental Tie & Lunber Co. v. United States
286 U. S. 290; Helvering v. QuIf M & N R Co., 71 F.(2d) 953.

_ The $21, 250. 00 clai med by Appel |l ant as representing accrued
I ncone on January, 1., 1935, was conputed by him by taking three-
fourths of the total anount (3??[35 000.00) paid himfor the four
year period from 1932 through 935 and subtracting therefromthe
$5,000,00 paid in 1934. Inasnuch as the Conmi ssioner does not
contend that this sumis in excess of the reasonable val ue of
the services rendered by Appellant prior to Jagwary 1, 1935,

this point need not be considered.

ORDER

Pursuant to the views expressed in the opinion of the

Board on file in this proceeding, and good cause appearing
therefor,

|T I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
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of Chas. J. McColgan, Franchise Tax Commi ssioner, in overruling
the protest of A B. Mller to a proposed assessment of addi-
tional tax in the amount of $1,007.59 for the year ended Decem
ber 31, 1935, be and the sane is hereby nodified as fol | ows:
Said Comm ssioner is hereby directed to exclude from the gross
i ncome of Appellant $21,250.00 of the total anount received by
him during said year as conpensation for services rendered by
himto the B. B. Conpany. n all other respects, the action” of
sai d Conm ssioner is hereby affirned.

Done at Sacranento, California, this 3rd day of Septenber
1942, by the State Board of Equalization,

R E. Collins, Chairman
Wn G Bonelli, Menber
George R Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary



