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Appear ances:

For Appellant: W R Thomes, its President; Howard M.
Binford, Attorney at Law .

For Respondent:: W M Wlsh, AsSistant Franchise Tax
Commi ssioner; Frank M Keesling, Franchise
Tax Counsel; Cyde Bondeson, Senior
Franchi se Tax Auditor

OPI NI ON

Thi s aplj_peal IS made pursuant to Section 27 of the Bank and
Corporation Franchise Tax Act (Chapter 13,. Statutes of 1929, as
anended) from the action of the Franchise Tax Commi ssioner iIn
denying the claimof Geen Spot, Inc., for refund of tax in the
amount of $436.89 paid for the taxable year ended December 31,
1937.

‘ The Appellant acts as sales agent for another corporation,’
Hyl and- Stanford Conpany. Its sales are made through independent
brokers operating wthin and without the state in assigned '
territories. The brokers are conpensated solely on a commissior
basis, pay their ownexpenses and al so pay the warehousing cost
incurred 1n connection wWth the storage of Appellant's products
wWithin their respective territories. livery is made to pur-
chasers of the products either fromthe stocks maintained at
t hese warehouses or from the Appellant's source of supply in
this State. N nety-four and one-half per cent of Appellant's
sales during the year in question were made through the brokers
operating outside California,

Aﬁpellant's contention that the consummation of its sales
by brokers operating in other states constitutes business done
outside the state cannot be sustained. A simlar contention was
made in Southern Cotton G| Co. v. Roberts, 25 App. Div. 13.

It was there held that a foreign corporafion whose products were
sold in New York through comm ssion merchants was not doing
business in New York. ~The court pointed out that "The goods
consigned to the conm ssion nerchants were in their possession
and control, and their disposition in accordance with the direc-
tion of the relator was part of their business, not the busines:
of the relator." (See also appeal of Geat Western Electro
Chem cal Co., April 24, 1934.)

‘ Appel lant alleges that it maintains warehouses in other
states and that many deliveries are made therefrom The mere
ownership of property outside the state, however, does not con-
stitute doing business outside the state. (McCoach V. Minehill
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& Schuylhill Haven R Co., 228us. 295 U. S. Rubber Co. v. Quer}
19 F. Supp. 191; Harrison v, Forsyth Hunter Co., 170 Ga. 640,
153 S.E. 758; Norman v, Southwestern R Co., 42 Ga.App.812,
157 S.E. 531; Attorney General v, Wll River R. Co., 233 mass. 4
466, 124 N. E. 289; People ex rel Lehigh & N. Y. R Co..v. Lohner;
217 w.Y. 433, 112 N E 181).

ORDER

“Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conmissioner in denying the
claimfor refund of tax of the Geen Spot, Inc. in the anount of

$436.89 for the taxable year ended Decenber 31, 1937, be and
the sane is hereby sustained.

Done at Sacranento, California, this 15th day of Novenber,
1939, Dby the State Board of Equalization.

Fred E. Stewart, Member
George R Reilly, Menber
Harry B. Riley, Menber

ATTEST: Dixwell L. Pierce, Secretary
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