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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
SEE' S CANDY SHOPS, | NC. )

Appear ances:

For Appellant: Lawence See, its SecnetarE-Treasurer
Harry w, Moore, Certified Public Accountant
For Respondent: W, M. Wl sh, Assistant Franchise Tax Cotmis-
sioner; Frank M Keesling, Franchise Tax
Counsel : C'yde Bondeson, Senior Franchise
Tax. Auditor.

OPIl NL ON

This appeal is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Comm ssioner iIn
overruling the protest of See's Candy Shops, Inc., to his ﬁroposa
assessnent of additional tax in the amunt of §161,03 for the
taxabl e year ended December 31, 1937, based upon the income of
the corporation for the year ended Decenber 31, 1936.

~ During the year 1936 the Appellant became a menmber of the
California Chain” Store Association which had been organized for
t he Rurpose of presenting to the voters of the state the viewpoin:
of the chain stores on the Chain Store Tax Act adopted at the
1935 | egislative session and which was to be Passed upon bg t he
voters ¥ way of referendum at the election of Novenber 1936.
The Afpe | ant paid to the Association during the year 1936 the
amount of §4,025,78 and claimed that anpunt as a deduction from
gross income in its return of income for the year. The Commis-
sioner disallowed the deduction and |evied the proposed assess-
ment which is called into question by this appeal

The Conmi ssioner bases his action upon the grounds that the
anount was expended for the purpose of efeatlng | egi sl ation and
that anmounts expended for that purpose are not deductible as
ordinary and necessary business expenses pursuant to Section

8(a) of the Bank and Corporation Franchise Tax Act. The Appellan
does not question the principle of law relied upon by the Conm s-
sioner, but contends that the anount |n_%uest|on was not expended
solely for the purpose of defeating legislation and is deductible,
at least in part, as a business expense.

In support of this contention the A?Relhant of fered testinmony
to the effect that at the time it paid the $,,025,78 to the
Association it knew that it was to obtain in Consideration thereo:
the services of Lord and Thomas, an advertisin% agency which had
been engaged by the Association to act on its behalf and on
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behal f of its nenbers and that the advertising canpaign of the
Association called for the frequent presentation to the public
of the Appellant's name and the furnishing to Appellant of an
I ndi vi dual whose work would involve the pronotion of Appellant's
business.  Pursuant to this plan, the Association furnished to
Appel lant a M ss Kay whose salary and expenses were paid by the
Association. In the course of Mss Kay's work, she spoke on many
occasi ons about See's candies, conducted denonstrations and gave
away sanples of candies, but did not nention the proposed chain
store tax. As evidence of the value of the advertising service
which it received through Lord and Thonas, the Appellant points
to an increase in its sales of jhlrty-one per cent and as rather
convincing evidence of its opinion of the value of the services
erformed by Mss Kay it E0|nts to _the fact that upon the conple-
ion of her” services for Lord and Thomas she was enpl oyed by the
Appel lant for a period of one year at a salary of $350 a nmonth
Eo ﬁerfornlserV|ces i dentical wth thosetheretofore performed
y her,

The conclusion is inescapable that the Appellant was noti -
vated, in part at |east, to make the payment in question to the
Association to enable it to conduct a campaign against the
aﬁproval by the voters of the Chain Store Tax ict and that to
that extent the expenditure was made for the ﬁurpose of defeating

roPosed legislation. It also apBears from the evidence, however

hat the Afpellant had reason to believe that it would receive

a good deal of advertising value as the result of the expenditure
and that it did in fact receive such value. Wile it is diffi-
cult to allocate any particular portion of the expenditure to the
one purpose or the other, we are of the opinion that the two
purposes mmy reasonably be regarded as haV|n?_been of about equa
wei ght in inducing the expenditure and we believe, accordingly,
that the Appellant is entitled to include 2,000 of the anount in
question in the deduction available to it under Section 8(a) of
the Bank and Corporation Franchise Tax Act for ordinary and
necessary business expenses. The action of the Commissioner on
the Appellant's protest to the Conmi ssioner's proposed assessment
of additional tax should therefore be nodified to the end that
the Appellant be allowed the deduction fromits gross income of
$2,000 of the anount paid by it to the California Chain Store
Associ ation

_Pursuant to the views expressed i n the opinion of the Board
on file in this proceeding, and good cause appearing therefor

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Commissioner, in overruling
the protest of See' s Candy Shops, Inc., to his proposed assess-
ment of additional tax in the amount of §161,03 for the taxable
year ended Decenber 31, 1937, based upon the incone of the corpo-
ration for the year ended Decenber 31, 1936, be and the same is
hereby nodified. Said action is reversed insofar as the comis-
sioner disallowed the deduction as a business expense pursuant to
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Section 8(a) of the Bank and Corporation Franchise Tax Act of
the amount of $2,000 of the total amount of $4,025.78 paid by
the corporation to the California Chain Store Tax Association,
In all other respects said action is sustained. The correct
amount of the tax to be assessed to Seets Candy Shops, Inc.,

I's hereby determ ned as the anount produced by means of a com-
putation which will include the allowance as a_deduction of” sai'd
amount of $2,000 in the calculation thereof. The Comm ssioner
I's hereby directed to proceed in conformty with this order and

to send to See's Candy Shops! Inc., a notice of assessnent
revised in accordance therewth,

‘Done at Sacramento, California, this 26th day of Septenber,
1939, by the State Board of Equalization.

R E Collins, Chairnman
Fred E. Stewart, Menber
Wn G Bonelli, Mnber

George R Reilly, Menber
ATTEST: Dixwell L. Pierce, Secretary
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