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OP1 NI ON

This is an a%peal ursuant to Section 25 of the Bank and

Corporation Franchise Tax act (Chap. 13, Stats. 1929, as amended.

fromthe action of the Franchise Tax Comm ssioner in overruling

the protest of Crown Realty Conpany, a corporation, to a pro-
Bosed assessment of an additional tax in the anount of $187.42
ased onits return for the year ended December 31, 1932.

- It.appears that the additional assessment in question
resulted fromthe action of the Conm ssioner in computing the
tax liability of the Appellant, based upon its return for the
Keay ended Decenber 31, 1932, under the Act as anended by the

egislature in 1933 rather than under the Act as it read prior
to the 1933 anendments. In its appeal, Appellant contends that
t he Conm ssioner acted erroneously insodoing.

_ |t appears that the bills making the anendments to the Act
in 1933 contained provisions to the effect that the anmendnents
should be applied in the conputation of taxes accruing subse-
quent to December 31, 1932.  Section 4 of the Act provides that
the taxes inposed by the Act shall accrue on the first day after
the close of the taxable year. By Section 11 of the Act, the
term"taxabl e year" is defined as neaning "the cal endar year,

or the fiscal year ending during such calendar year, upon the
basis of which the net incone is conputed herein."

In view of these provisions, it is clear that the tax on
the basis of Appellant's return for the year ended December 31,
1932 accrued subsequent to Decenmber 31, 1932, and accordingly,
the 1933 anendnents should be applied in conputing the tax.

Appel | ant further contends that the notice of the additional
franchi se tax ﬁroposed to be assessed was erroneous, and that
consequently the proposed assessment is invalid. That portion
of the notice to which Appellant takes exception reads as follows

"Bank and Corporation Franchise Tax returns for
the year ended December 31, 1932, disclosing
tax liability for the taxable year ended
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_ 3,35 transmtted by the above
corporation has been exam ned and the correct
amount of tax determned by the Comm ssioner
and it is proposed to assess-an additional
tax in the anount of §187,42,"

Appel | ant contends that in view of the definition of the
term "taxabl e year" set forth above, the return for the year
ended Decenber 31, 1932 did not disclose tax liability for the
taxabl e year ended Decenmber 31, 1933 but rather disclosed tax
liability for the taxable year ended December 31, 1932.

~The Appel | ant, however, has overlooked the provision of
Section 4 of the Act to the effect that the corporations taxable
under the Act shall annually pay a tax for the privilege of doing
business in this State according to or measured by theler%t
‘incomefor the next preceding fiscal or cal endar year. naer.
this ﬁrOV|S|on, it is clear”that the net incone for one year is
not the measure of the tax for that year but rath?r i s the measur
of the tax for the succeedln% year.  Thus.the Appel|ant’s, retur
for the year ended Decenmber 31, 1932 did not disclose its tax
liability-for that Kear'but did, as the notice states, disdose
%Rs Hé??"'ty for the succeeding year, the year ended Decenber

Appel | ant al so rai ses a question regardin interest on the
proposed additional assessment by contending that interest
shoul d not accrue until after the valldlty of the proposed
assessnent is determned and demand made for payment thereof.

Section. 24(a) of the Act provides that

"I'nterest upon the amount determin:d as a
deficiency under the provisions of section 25
of this act shall be assessed at the sane time
as the deficiency, shall be paid upon notice
and demand from the conmi ssioner, and shall be
collected as a part of the tax, at the rate

of six per centum per annumfromthe date pre-
scribed for the payment of the tax (or, if the
t ax |s_Ba|d ininstallments, fromthe date
prescribed for the payment of the first in-
stallnent) to the date the deficiency is assessed."”

Appel [ 'ant contends that inasnmuch as the proposed assessnent
resulted froma change in the law occurring after its return
was filed, the assessnent is not a deficiency within the neaning
of Section 25 of the Act, and that consequently Section 24(a)

I's inapplicable.

But it is to be noted that if the ﬁroposed addi tional
assessment is not a deficiency within the meaning of Section 25
then we have no jurisdiction over the matter since we can enter-
tain appeals only fromthe action of the Franchise Tax Conm ssion
with respect to deficiencies proposed under Section.25 of the Act
and with respect to clains for refund. Furthernore, if the pro-
posed assessnent is not a deficiency within the nmeaning of Sectic
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25, it necessarily follows that Appellant is delinquent in payin
its tax liability under the Act and that the amount of delinquent
shoul d bear interest at the rate of one per cent per month or
twel ve ﬁer cent per annumin accordance with Section 24(c) of th
Act rather than at the rate of six per cent per annum as provide
In Section 24{a),

In view of these circumstances, We will not further consida
t he question whether the proposed additional assessnent is a
deficiency within the meaning of Section 25 of the Act since
a determnation that it is not a deficiency would not permt us
to give the Appellant any relief.

h
e

OPLNLON
_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

. I T I'S HereBY ORDERED, ADJUDGED AND DECREED, that the
action of Charles J. McColgan, Franchi se Tax Comm ssioner, in --
overruling the protest of CGrown Realty Conpany, a corporation,
agai nst afroposed assessnment of an additional tax in the amount
of $18'7.42 based upon the return of said corporation for the -
year ended December 31, 1932, ﬂursuant to Chapter 13, Statutes
of 1929, as amended, be and ‘the sanme is hereby sustai ned. _

Done at Sacranmento, California, this 21st day of Muy, 1932,
by the State Board of Equalization.

R E Collins. Chairman

Fred E. Stewart, Menber
Jno. C. Corbett, Menber

H G. Cattell, Menber

ATTEST: Dixwell L. Pierce, Secretary
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