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0PI NI ON

This is_an appeal , pursuant to Section 25 of the Bank and
Cor poration Franchi se fax Act (Statutes 1929, Chapter 13, as
anended), of United States Ol & Royalties Conpany, a corpo-
ration, against a proposed assessment of an additional tax in
t he anount of $155,69 based upon Appellant's net income for
the taxabl e year ended Decenber 31, 1930.

The Appel lant contends that in conputing its net incone
for the taxable year ended December 31, 1930, it was entitled
to an additional deduction on account of depletion allowance-
based upon January 1, 1928 values of its oil and gas wells.

The disall owance by the Comm ssioner of such deduCtion resulted
in the proposed assessment of additional tax above noted.

_ Prior to its amendnent in 1931, Section 8(g) of'the Act,
insofar as is relevant, provided tnat:

"The basis upon which depletion is to be
allowed in respect of any property shall be
as provided in sections 113 and 114 of the
said revenue act of 1928, (i.e., Federal
Revenue Act of 1928).

"In the case Of oil and gas wells the
al l owance for depletion shall be 273 per
centum of the gross incone fromthe property
during the taxable year. Such allowance
shal | not exceed 50 per centum of the net
i ncone of the taxpayer §conputed wi t hout al -
| owance for depletion) from the property,
except that in no case shall the depletion
al | owance be less than it would be If com
puted without reference to this paragraph.”

_ Under the above quoted provisions, the allowance for deple-
tion in the case of oil and gas wells was to be at the rate of
273% of the gross incone fromthe wells but was not to be
| ess than if conputed under Sections 113 and 114 of the Federal
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Revenue Act of 1928, which provides for allowance of depletion
upon the basis of cost or March 1, 1913 values, or under Sec-
tion 19 of the state act which used January 1, 1928 as a basic
date Jkane it woul d appear that whenever the values of oil
and gas wells were greater on January 1, 1928 than the cost of
the wells or greater than the values on March 1, 1913, the
January 1, 1928 val ues woul d controlin conputing the m™ni mm
al lowance for depletion, resulting, of course, N the allowance
O a greater anount for depletion than woul d have been all owed
had the m nimum al | owance been conmputed on the basis of cost,
or on the basis of Mirch 1, 1913 val ues.

In 1931, the above quoted Brovisions of Section 8(g) were
anended (anendnent effective February 27, 1931) to read as
follows (the changes are indicated by underllneatlon):

"The basi s upon which depletion is to be al-

| owed in respect of any property, except as hal
hereinafter provided for Qli and Pas wells, sha

be as provided in sections 113 and 114 of the said .
revenue act of 1928, or upon the basis provided

in section 19 hereof.

"In the case of oil and gas wells the allow
ance for depletion shall be 273 per centum of the
gross income fromthe property during the taxable
year. Such allowance shall not exceed 50 per
centum of the net incone of the taxpayer (conputed
wi t hout all owance for depletion) fromthe property,
except that in no case shall the depletion allow

ancebe less than it would be if conputed in_the
manner provided in sections 113 and 114 of said

Revenue Act of 1928.,"

Under these provisions, as amended in 1931, depletion
al lowance, in the case of oil and gas wells, is to be conputed
at the rate of 273 Per cent of the gross income therefrom as
formerly, hut is not to be |ess than if conputed under Sections
113 and 114 of the Federal Revenue Act, that is, said allowance
shal| not be less than if conputed on the basis of cost, or on
the basis of March 1, 1913 values. Hence, althou?h January 1,
1928 val ues nmay be used in the conputation of depletion allow
ance for. other property, these values are no |onger to be used
inthe conputation of the mninum depletion allowance for oil
and gas wells.

~|If the above amended provisions control the conputation
of income for the taxable year ended Decenmber 31, 1930, then
we nust hold that the Appellant was not entitled to an additiona
depl etion allowance based onJanuary 1, 1928 val ues, and, con-
sequently, we nust affirmthe ruling of the Conm ssioner. If,
however, the provisions of Section g(g? as they existed prior
to their amendment in 1931, are to be fTollowed in the conputa-
tion of income for the taxable year ended Decenber 31, 1930,
then it would seemthat the Appellant is entitled to an addi-
tional allowance for depletion based upon January 1, 1928 val ues
and, consequently, the Comm ssioner should be overrul ed.
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Aﬁpellant vigorously contends that the anendment to Section
8(g) should not be considered as appuging to the conputation of
income for the year ended Decenber 31, 1930, for the reason
that since it was not otherw se expyessiy provi ded, the anend-
ment shoul d be consi dered as appl yi ng_prospectively and not
retrospectively,whereas, t0 consider Tt as applying to the com-
putation of rncome for the year ended Decenber 31, 1930, inasmuc
as it was not effective until February 27, 1931, would result
ingiving it a retrospective application.

W agree with Appellant that the anmendment shoul d be given
a prospective, rather than a retrospective, application, but we
are unable to concur in the view that the.anmendment, as applied
to the conmputation of income for the year ended Decenber 31,
1930, shoul d be regarded as being retrospective. It is true,
that as so applied, the amendment would change the nethod of
computation of income for a year prior to its effective date,
the result of which would be to change the ampunt of a tax which
becane a determ ned and accrued liability, under Section 4 of
the fet, prior to the effective date of the amendnent. 'Hence,?
it would seem that, as so applied, the amendnent would be
retroactive, But, in our opinion, the retroactivity is nore
apparent than real.

_ The application of -the amendment to the conputation of )
incone for the year ended Decenber 31, 1931, does not in any *
way affect taxes for a year prior to the effective date of the
anendnment.  The incone of Appellant for the year ended Decenber
31, 1930, is used solely as a basis for conputing Appellant's
tax liability under the act for the year 1931, Thi's tax, al-.
though it accrued, under Section 4 of the Act, prior to the
timethe amendment in question becane effective, is neverthe-
lessa tax on Appellant for the pr|V|Ie8e of exercisngits
corporate franchise throughout the year 1931, the current year
as of the tine the amendment becanme effective. We are unable
to perceive why a change in the method of conputing a tax
shoul d be considered retroactive because the change is applied"
to the conputation 'of the.tax for the year in which the change,
became effective,

. As stated by R J. Traynor, Associate Professor of Law,
University of California ,at.nage 739 of the 1932 .edition of
Ballantine's California 6orporation Laws,

"The tax inposed in.1931 is not a retroactive
tax but a tax for the current taxable year. It
is difficult to see on what basis a taxpayer can
claim that, regardless of l|egislative action,
current taxes nust be figured on the sane basis
on which past taxes have been assessed, or in
fact on what grounds hecan conmplain if the rates
of current taxes were increased orif, indeed,
addi tional taxes were inposed during the same
year on the sane subject.”

_ It is contended by Appellant that inasmuch as it filed
its return for the year ended Decenber 31, 1920 prior to Febru-
ary 27, 1931, the tine thglgnendnent became effective, the
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effect of the anendnment if followed in conputing income for
the year ended December 31, 1930 is to render, retrospectively,
Its return for said year, erroneous.

In this connection it is to be noted that returns for the
year ended Decenber 31, 1930, were not required to be filed
unti| March 15 1931 (see Section 13 of the Act). |f we should
follow the suggestlon of the Appellant, »e should be conpelled
to hold that the amendment to Section é(g) shoul d be fol ['owed
in conputing income for the year ended Decenber 31, 1930, which
was reported subsequent to February 27, 1931, and _prior to
March 15, 1931 et to hold otherwise with respect to i'ncone
for the same year which hirpened to have been reported Prior
to February 27, 1931, would result in a gross and unreasonabl e
di scrimnation between corporations in the conputation of deple-
tion allowance on account of oil and gas wells. We are of the
opinion that such a discrimnation should not be countenanced
by this Board.

It is clear, as Appellent sug ests, that the Act by virtue
of the 1931 amendment to Section %g), in not permtting deple-

tion allowance; in the case of oil and gas wells, to be compute:
on the basis of January 1, 1928 values, while permtting the

al l owance for depletion to be so conputed in the case of all

ot her pro%erty, ~di scrimnates av%al nst oil and gas-companies.
It-is to be noticed also, that whenever January 1, 1928 val ues
of oil and gas wells are greater than the cost of such wells,

or greater than the March 1, 1913 val ues thereof, as is true

in the instant case, the Apf, as a result of the above anmend-
ment, may possibly be considered as inposing a tax on oil and
as compani es nmeasured in part by gains occurring prior to
anuary 1, 1928.

_ Wiether, in view of the above, the 1931 anmendnment to Sec- -
tion 8(g) is constitutional, is open to question. |n accordance
with our views as expressed in the_Appeal of Vortox Manufacturir
Conmany decided by us on August 4, 1930, and rn the Appeal of
Petroleum Rectifying Conpany of California, decided by us on
April 21, 1932, we are of the opinion that this point shoul d
not be considered by this Board. As conceived by us, our duty
with respect to franchise tax appeals is, primarily, to construc
thg Act, and to determ ne the correct amount of tax due there-
under.  The constitutionality of the Act, we think, should be
left in nmost instances at |east for the courts to determ ne.

The Appellant, in addition to its contentions wth respect
to the proper basis for conputing the depletion allowance in
the case of its oil and gas wells, contends that it should have
been al |l owed as adeduction fromits net incomeforthe year
ended Decenber 31, 1930, the sum of $23,197.19, representing
"net loss for prior year".

In support of this contention, Appellant arques that b
the terms 8P.Sept|on 8(f) of the ﬁét,ﬁkhe entire-ngeraI Revenag
Act of 1928 is incorporated into the state act, and that under.-,
t he Federal Revenue Act of 1928, the above anmount woul d have
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been deductible as clai med.

_ Section 8(f) of the Act provides that in conputing net
i ncone, deductions shall be allowed for

"Exhaustion, wear and tear and obsol escence
of pro[)_erty to be allowed upon the basis provided
In sections 113 and 114 of that certain act of
the Congress of the United States known as the
"Revenue Act of 1928," which is_hereby referred
to and incorporated with the same force-and
effect as though fully set forth herein, or upon
t he basis provided in section 19 hereof,"

It ispossible to argue, in viewof the use of the verb
mist instead of the verb ™are" in the above section, that the
entire Federal Revenue Act of 1928 was incorporated into the
state act, rather than gust Sections 113 and 114 of said Fed-
eral Revenue rct of 1928, .

However, we are of the opinion even if it be conceded that
the entire Federal Revenue act of 1928 was incorporated into
the state act that wherever there are specific provisions in
the state act relating to certain subjects, these provisions
shoul d be considered as controlling rather than provisions of
the Federal Revenue Act of 1928 incorporated into the state act
in the above manner.

Section 8(d) of the Act prescribes the allowable deduction:
from income on account of |osses, net |losses for prior years -
are not included within the allowabl e deductions nentioned.
Hence, we are of the opinion that the above item of $23,197.19
representing "net |oss for prior year" was ﬁroperly disallowed
%s a gﬁduc&b%nlfrom Appel lant's incone for the year ‘ended Decem

er : :

Pursuant to the views expressed in the opinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

. I T IS HERE3Y ORDERED, ADJUDGED axp_DECREED, that the,
action of Albert A HManship, Franchi se Tax Conm ssioner, in -
overruling the protest of United States Ol & Royalties Conpany,
a corporation, against a proposed assessnent of-an additional
tax of $155,60 With interest under Chanter 13, Statutes of
1929, be and the sane is here&y sustai ned.

‘Done at Sacranento, California, this 10th day of My,
1932, Dby the State Board of Equalization,

R E Collins, Chairman
Fred E. Stewart, bienber
H G cattell, Menber

Jno, C, Corbett, Member

ATTEST: D xwel | L. PiercggsSecretary




