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BEFORE THE STATE BOARD OF EQUALI ZATI ON
. OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of ;
EYRE | NVESTMENT COVPANY )

Appear ances:

For Appellant: Scott, Mtchell and Herger and E. A Herger
of San Francisco _ _

For Respondent: Reynold E. Blight, Franchise Tax Comm s-
si oner

0PI NI ON
Eyre Investnment Conpany has appealed from the action of
the Franchise Tax Comm ssioner in overruling the protest of that
corporation against a proposed additional assessment in the sum
of $897.93, pursuant to Section 25 of the California Bank and
Corporation Franchise Tax Act (Chap. 13, Stats. 1929).

It appears that on March 4, 1930, the Appellant made a

return to the Franchise Tax Comm ssioner pursuant to Section 13
‘ of the Act on a formfurnished by the Respondent for that

purpose. In this report the Qonforat|on supplied informtion

relating to its accounting period ended December 31, 1929, but

deni ed any tax liability whatsoever, claiming that as a "family
hol ding corporation" it was not "doing business" within the
meaning of the law. In the space provided for the entry of the
tax under the system of self-assessment contenplated by the Act,
the reporting conpany nmade the notation "no tax,"

~ M. Perry Eyre who made this return on behalf of the corpo-
ration acconpanied it with a letter of explanation in which he
said in part: "Eyre Investnent Conpany is sinply a famly
hol ding corporation! the assets of which consist of real estate
(inherited) from which rents are collected and disbursements
made to the stockholders (nmy brothers and sisters) in the form
of dividends each nonth.

"The conmpany isS in no way active in the purchase or sale
of anything and, therefore, not subject to this tax."

~ Thereafter at the insistence of the Franchise Tax Comm s-
si oner paynent of the mninumtax of $25.00 was nade and subse-
quently a notice of additional tax of $897.93, proposed to be
assessed, was issued. Aprotest was filed by the Appellant.

This was overruled by the Comm ssioner who sent notice affirmn,
‘ the additional assessnent and thereupon this appeal was filed. :

The brief of the Comm ssioner nakes the point that the
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payment of the 425.00 by the taxpayer should be regarded as a
concession that the corPoratlon was doi ng bu3|nes% gathatlt
shoul d now be precluded fromurging the contrary, nder the
circunstances as we have above reviewed them q% do, not believe
that the Commi ssioner's point is well taken. he  Comm ssi oner
makes the further point that our Board may not in any event
consider the propriety of the initial $25.00 tax assessed for
the reason that this was not the result of an additional assess-
nment made by him and in support of this view he cites the
opinion of the Board in the matter of the

|nvestment and Realty Conpany (filed Novenber 20, 1930).

In that case no additional assessnent had been proposed
bK the Comm ssioner and the mninum tax was self-assessed by
the Appellant and paid wthout protest.

Al though we held that we had no appellate jurisdiction
under such circunstances, we said:

"If the Conm ssioner had proposed an additional assess-
nment, which had been duly protedted, then an appeal would
have given us jurisdiction to determne 'the anount of the

tax," which necessarily involves deciding whether any tax was
due,"

As stated in our opinion in the matter of Mss Saylor's
Chocol ates, Inc. (filed August 4, 1930), we think that once an
appeal has been duly prosecuted, it is our duty to determne
fromthe facts before us,. throu%h t he exercise of our own judg-
nment, what the correct amount of the tax should be. . This was
our viewin the matter of the Appeal of Portland California
Steanship Co., in which we filed an opinion on Novenber 20,
1930, determning that the corporation was not engaged in busi-
ness and consequently was entitled to the return of the §25.00
tax which it had previously paid as well as to the abatenent of'
t he proposed additional tax of §2,677.63. The fact that our
Board is nentioned in connection With the refunds to be nade
under Section 27 of the Act is significant in that it gives us
authority to determne that the taxpayer has paid nore tax
than is real%y due. Qtherwise, there would be no occasion to
mention the Board in connection with refunds. Mreover, since
we have authority to determne the correct amount of the tax,

It should not be circunscribed within the limts of any previous
position in the matter taken either by the taxpayer or the Com
mssioner. This was the view expressed in our opinion filed
in the matter of the eal _of R J. Reynolds Tobacco Conpan
(filed January 19, 1931). erefore, we conclude that 1T TS
our duty in the instant case to decide for ourselves whether or
not the Appellant has been engaged in' businessin this state
within the nmeaning of the Act and to make such orders as may
~ be consistent with our findings. There appears to be no contro-
versy as to the facts. Subsequent to its organization as a
famly holding corporation in 1911, Eyre Investnent Canany has
reduced its holdings until at the time of the assessment now
questioned it owned only onecflece of §woperty_|ocated_on t he
sout hwest corner of Kearny and Sutter Streets’in the Gty and
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County of San Francisco, The land and the entire building
situate thereon was |eased to Sherman, Clay & Conpany before
the enactment of Chapter 13, Statutes of 1929, and the lease
is still in effect. There 1s then just one tenant which has
full management and control over the property and operates the
bui l ding thereon for the purposes of its owy business. As
explained by M. Perry Eyre in his letter mentioned earlier in
this opinion, the activity of the Appellant has been confined
to the collection of the rents fromthis property and the dis-
Bursgnegt to the stockholders made therefromin the form of
i vi dends.

These facts seemto bring the case squarely within the

-rule enunciated by the United States Suprenme Court in the case
of United States v. Enery, Bird, Thayer Realty Co., 237 U.S.
28, 35 S5, . 499, 59 L. Ed. 825, cited in our opihion in the
matter of the %?Qeal of Magalia Nlnlnﬁ Company, (filed January
7, 1930). To The same effect 1s the holding in Nunnally [nvest-
ment Co. v, Rose, 14 Fed. (2d) 189, cited in our oprnron in the
matter of the _Appeal of Portland California Steanship Co,
(filed Novenber 20, 1930). These decisions denonsirate clearly
that a corporation otherw se inactive does not engage in busi-
ness merely through leasing its property. Asstated in the
Nunnal Iy Investnent Co. opinion:

~ "If the only substantial corporate activity is the owner-
ship and preservation of real and personal property, the
receipt of its ordinary incone, which arises from the property
itself, rather than fromthe active use and nanagement of it,
and the distribution of such income to the stockholders, with
only such corporate organization and activity as is necessary
thefeto, there is not such a doing of business as is neant by
the Act. (Federal Revenue Act). while such activity is
"business' 'in a broad sense, a tax upon such business woul d be

I n substance one on the nere ownership of property, becomn
{HUS a d&}rect t ax sk P prop y g

W have already pointed out the parallel existing between
the Federal Revenue Act, nentioned in the Nunnally |nvestnent
case, and the California Bank and CorporafTon Franchise Tax
Act, (Chapter 13, Statutes of 1929), in our opinion in the
matter of the Appeal of Magalia M ning Conpany,,above cited.
Whil e there have Deen some recent amendnents to the |aw these
have been nmade subsequent to the assessnment now before us and
we do not believe that it could have been intended to make these
retroactive. There is nothing from which that intention could
be construed from the |anguage of the recent enactmnents.

W conclude that the Appellant was not "doing business"
within the neaning of the Bank and Corporation Franchise Tax
Act at the tine of the proposed assessment and, therefore,
that it was not subject to taxation thereunder
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Pursuant to the views expressed in the opinion of the

Board on file in this proceeding, and good cause appearing
therefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the
action of the Franchise Tax Comm ssioner in overruling the
protest of Eyre Investment Conpany, a corporation, against a
proposed additional assessment based upon a return of said
corporation for the year ended Decenber 31, 1929, be and the
sane is hereby reverSed. Said ruling is hereby set aside and
said Commissioner is further directed to refund to said corpo-
ration any tax collected formit on the basis of said return as
PrOVIded In Section 27 of said Chapter, all in conformty wth

he foregoing opinion of this Board.

Done at Sacranento, California, this 11th day of My,
1931, by the State Board of Equalization.

Jno. C. Corbett, Chairman
H. G Cattell, Menber

R E, Collins, Menber
Fred E. Stewart, Menber

ATTEST: Dixwell L, Pierce, Secretary
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