
Board of Equalization State of California 

Memorandum 

To Mrs. Janice Masterton Date August 5, 1991 

from E. L. Sorensen, Jr. 
Chief Counsel 

Subject: CONTRIBUTION DISCLOSURE OPINION 91-24 
PARTICIPATION BY DEPUTY STATE CONTROLLER 

This is in response to your memorandum of June 6, 1991 
in which you raise the following question: 

·When a Constitutional matter is before the 
Board and the Deputy State Controller declares 
that he or she is not participating in 
accordance with Government Code Section 15626, 
should the Board minutes indicate that he or 
she is abstaining. in accordance with 
Government. Code Section 7.9, or not 
participating in accordance with Government 
Code Section 15626, or both? 

-Under these circumstances, does the presence 
of the Deputy Controller count toward the 
quorum?-

Subdivision (a) of Government Code Section 7.9 provides,
in pertinent part, that: 

-Notwithstanding any prov~s~on of law to the 
contrary, the Controller ••• may designate any 
deputy of his or her office to act in his or 
her place a~d stead on any state board ••• with 
respect to the exercise of statutory powers 
and duties of any of those bodies. The 
deputy, while sitting on a board ••• may 
exercise the same powers that the 
Controller ••• may exercise as if he or she were 
personally present •••• • 

If the agenda item in question is a constitutional 
matter in which the Deputy State Controller is not permitted to 
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participate by Section 7.9 of the Government Code, the minutes of
the Board should indicate that the Deputy State Controller is not
participating in accordance with Section 7.9. We would consider 
the question of participation under Section 7.9 to preclude any 
question of participation or non-participation under Government 
Code Section 15626 under these circumstances. 

Technically, the Deputy Controller should not indicate 
that he or she is -abstaining- on constitutional matters. To 
abstain means a person, otherwise entitled to vote, is electing 
not to cast a vote. Since the Deputy is not authorized to vote; 
he or she is not abstaining; rather, the deputy is not 
participating. 

In order for the Board to have a quorum, three members 
must be present and participating. In order to act on a matter, 
at least two Board Members must vote. If the Deputy State 
Controller is not participating pursuant to Section 7.9, he or 
she cannot be counted for purposes of a quorum. 

In 50 Ops.Cal.Atty.Gen. 120, the Attorney General 
considered the application of Government Code Section, 7.6 to 
meetings of the State Tea-chers' Retirement Board. Section 7.6 
authorizes representation by deputies on state boards on which 
constitutional of~ic~rs are made m~embers bg statute, but puts 
specific limitations on substitute representation. In 
particular, Section 7.6 provides that no more than one 
constitutional officer may be represented by a deputy at any 
meeting of a board. 

The Attorney General concluded that the presiding 
officer could decide which one, among two or more deputies, was 
entitled to~ote and participate. The other deputy(ies) could 
not vote or be counted for purposes of determining a quorum. 
Should the unrecognized deputy vote, and that vote be necessary 
for passage, the board action is void. (50 Ops.Cal.Atty.Gen. 
120, 123.) 

I believe the same logic applies to our situation. The 
Deputy Controller is not authorized to represent the Controller 
on matters involving constitutional responsibilities. Therefore, 
the Deputy Controller cannot vote or be counted for a quorum. 

If a Board Member or the Deputy State Controller is not 
participating pursuant to section 15626, his or her presence can 
be counted for purposes of a quorum even though he or she will 
not participate during the hearing or vote on the matter. If a 
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Board Member is required to vote under such circumstances, 
Section l5626(i)(5) provides a mechanism for the legal 
participation of the Board Member under such circumstances. 
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cc: Honorable Brad Sherman 
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